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The present document is the result of the work of three groups set up in the framework of the European Pensions Forum:

Group 1:
Acquisition and preservation of supplementary pension rights



Chair:

Willem Handels (UNICE)

Rapporteur:
Peter Smith (Eurocadres)

Group 2:
Transferability of supplementary pension rights



Chair:

Martin van t'Zet (EFRP)

Rapporteur:
Klaus Stürmer (EAPSPI)

Group 3:
Cross-border membership in supplementary pension schemes



Chair:

Henri Lourdelle (ETUC)

Rapporteur:
Bernhard Gruber (UEAPME)

The groups met in December 2000 and January 2001. Their task was to examine, on the basis of the replies to a questionnaire addressed to all Forum members, the principal obstacles to the mobility of workers and possible strategies for removing them.

Many of the obstacles identified by the groups affect both job changes within a given country and mobility between countries. The members of the groups felt that it would not be right to remove only obstacles to cross-border mobility. As an essential pillar of income provision in old age, supplementary pension schemes should not disadvantage the most mobile and flexible workers or people who have to interrupt their careers for family reasons. If supplementary pension provision is to be an important pillar of overall pension systems they must conform to high standards of quality for all workers.

This is already reflected in two directives that require Member States to protect occupational pension rights in the event of transfers of ownership of a company
 or insolvency
. It is necessary to ensure that the availability of funds for the payment of promised pensions is not compromised by industrial restructuring or bankruptcy. This can be achieved in different ways such as the establishment of a fully funded pension fund (in accordance with sound actuarial principles) as a separate legal entity, the purchase of group insurance or the reinsurance of pension promises. The proposed directive on institutions for occupational retirement provision
 will further strengthen the legal framework for the protection of occupation pension rights.

The questionnaire addressed to the members of the Pensions Forum focused, however, on obstacles to mobility. The replies indicate that workers who move across borders often face the same problems as workers who move within a given country. Frequently, cross-border mobility does, however, amplify administrative problems and any solutions that may already exist to facilite mobility at the national level (e.g. transfer arrangements) may not be available to people moving to a different country. In addition, there are specific taxation problems that only arise in the event of cross-border mobility.

The working groups were asked to identify the most serious obstacles to mobility arising from supplementary pension schemes and to explore the solutions that exist within Member States and those that could be promoted at the European level. Thus, their aim was to set out some practical suggestions, which would advance the debate in the Forum, but not to reach formal agreement at this stage. The present document should serve as a basis for the discussions of the next plenary meeting of the Pensions Forum on 23 February 2001. 

1 Group 1: acquisition and preservation of pension rights

1.1 General remarks

(1) The group noted that many employers had historically regarded supplementary pensions as a device for rewarding staff loyalty, but considered this view as out-dated. The group is of the opinion that supplementary pensions should be regarded as deferred income.

(2) Long vesting and waiting periods and high minimum ages all imply reduced pension rights for mobile staff. Such practices are no longer compatible with the needs of today's labour markets and their social implications are no longer acceptable. 

(3) The group also agreed that high minimum ages and long vesting/waiting periods are discriminatory against women because they are more likely to take career breaks for family reasons.

(4) However, although the mobility of workers between Member States leads to specific problems, the obstacles to the acquisition and the preservation of supplementary pension rights have to be tackled also in the case of national mobility. 

1.2 Objectives 

(1) The group supports the idea of moving to the shortest possible vesting period regardless of whether schemes are only financed through employer contributions or jointly by the employer and the employees. 

(2) The group held the view that action is desirable to reduce waiting periods, vesting periods and minimum ages.

(3) The group considers that, contrary to some commentators, an appropriate combination of preservation/transfer could solve mobility problems in both defined benefit/contribution schemes. The choice between such methods (including the choice between final/average salary bases for defined benefit schemes) should be left for Member States and the social partners. 

(4) In the case of defined benefit schemes, the minimum acceptable preservation could be to revalue acquired rights (deferred pensions) in line with increases in pensions in payment. However, the degree of uprating is a matter for Member States and social partners, although whatever is agreed must be applied without discrimination.

1.3 Overcoming the obstacles

(1) Clearly the main obstacle to the acquisition of pension rights is the absence vesting for example when schemes require the presence of the worker in the company at the moment of retirement in order to be able to claim a pension. 

(2) Long waiting and vesting periods are also a major obstacle to mobility. Vesting should occur no later than 1 year after starting employment. Employer are likely to be concerned with the cost implications of shortened waiting and vesting periods. It is therefore necessary to reduce them gradually over a transition period that could be identical to the current length of the vesting period (i.e. if vesting periods are 5 years, then the transition could be organised over 5 years).

(3) Current national proposals for reducing vesting and waiting periods should be actively supported. 

(4) As waiting and vesting periods and minimum ages are part of the benefit structure, consideration should first be given to implementing reductions through a European social partner agreement. A short time limit should be set for reaching such an agreement – with the clear understanding that, in the absence of an agreement, a directive would be promulgated. Consideration should be given to the protection to be afforded to those on a-typical contracts (part-time and agency).

(5) However, political agreement on a directive might be difficult to reach and in the absence of a credible threat of such a directive a cross-sectoral collective agreement may not be possible. Alternatives such as recommendations, joint declarations by the social partners, quality labels (as proposed by the CEA), or umbrella insurance vehicles (such as the Nordic/EFRP life assurance vehicle) may be considered.

(6) In addition to harmonisation (through collective agreements or legislation setting maxima for vesting periods and entry age) and voluntary convergence using recommendations/labels etc. to raise the profile of the issue, some forms of co-ordination to facilitate the transition from one pension scheme to another might be considered for specific sectors or professions such as construction and managers, and approached through social dialogue. 

(7) While acknowledging the differences between state/supplementary schemes, members noted that second pillar foundations in Switzerland were covered by a Swiss-EU treaty. The aggregation of employment periods covered by different occupational pension schemes could therefore also be considered within the EU.

Group 2: Transferability of pension rights

1.4 General remarks

(1) The working group acknowledged that before there can be a transfer there must be acquired rights. Once there are acquired rights, these can be handled in two ways: One possibility is the preservation of acquired rights, the other one is the transfer of a capital value. 

(2) A pragmatic approach should acknowledge the differing needs of migrant workers and promote simultaneously better acquisition and preservation, transferability and cross-border membership.

(3) Tax issues are the most important obstacle to cross-border transfers. However, they cannot be addressed by the social partners through collective bargaining. 

(4) Even though only a minority of EU workers move across borders, the portability of pension rights is an important issue for these workers. The possibility of transferring one's pension rights is not only important for internationally mobile workers, but also for those who remain only for short periods with one employer within a given country. 

(5) While good preservation of acquired rights can be seen as a substitute for transferability, it should be noted that a transfer of pension rights might often be the more practical solution.

(6) Even if international agreements can be reached that would make transfers possible in principle (e.g. bilaterally between Member States or institutions or at the level of the European Union), it would still be necessary to define standards/ principles e.g. for the calculation of transfer values which may vary for different environment. Parameters to be taken into account include the inflation rate and rate of returns as well as mortality rates, disability rates and other biometrical risks. The Euro should facilitate the definition of common assumptions on inflation and interest rates for international transfers.

(7) Assumptions about the future indexation of acquired rights will also be important for determining the transfer value. Imposing a minimum indexation requirement for preserved rights could put a great strain on supplementary schemes. A 'fair transfer value' would also have to take into account what assets are held by the fund to back up pension promises.

(8) Proposals to solve the technical problems regarding international transfers can be worked out by experts. Furthermore a working group on transferability has also been set up by EAPSI which might contribute to the Forum's deliberations. GCAACE has already prepared a survey on Actuarial Standards for Cross Border Transfers between Pension Schemes in the Countries of the EU that is currently being updated and will be available in a few weeks.

(9) The differences between pension schemes may be an obstacle to transfers. The "pension funds directive" could facilitate the recognition of foreign institutions covered by the directive and hence transfers to these institutions. 

1.5 Objectives

(1) Transfers presuppose the existence of a vested pension right and guarantees concerning its preservation. The issues of acquisition and preservation of pension rights therefore have to be addressed before transferability. These do, however, also exist at the national level.

(2) Transferability should be an option for the mobile employee, not an obligation. Nevertheless there is a need for setting up the legal framework that offers employees the right to opt for a transfer of acquired rights from one scheme to another - on a national and on an EU-wide level.

(3) It is essential to offer good information to the employees so that they can decide how they can minimise the risk of losing pension rights. A lack of information would make it difficult for an individual to decide. 

1.6 Overcoming the obstacles

(1) Three courses of action should be considered: minimum requirements (harmonisation) concerning the right to a transfer and transfer standards; coordination of tax rules; framework agreements between supplementary pension schemes to facilitate transfers.

(2) Given the diversity of supplementary pension schemes in the European Union, a directive on transfers seems unrealistic. Furthermore, the legislative powers of the EU are limited in the area of social security (as underlined by the European Court of Justice on several occasions).

(3) While legislative and legal action on transferability does not seem feasible at this stage, it could be useful to promote a greater convergence of occupational pension schemes through recommendations and political discussions at EU level.

(4) Agreements between supplementary pension schemes could be concluded to facilitate transfers between participating schemes. Such initiatives should be supported by the European Commission.

(5) Without coordination in the field of taxation, cross-border transfers will not become an option for many migrant workers.

(6) A better cooperation among tax and supervisory authorities involved in transfers should be promoted.

2 Group 3: cross-border membership

2.1 General remarks

(1) Cross-border membership means that workers employed in one country are members of a pension scheme established in another country. This can be useful for international companies who want to centralise all the national pension schemes of their subsidiaries in a single administrative and financing vehicle. 

(2) Cross-border membership also facilitates the free movement of workers as it allows them to change the country of employment without having to face the costs associated with an interruption in their pension scheme membership (costs arising from vesting requirements, insufficient preservation, transfers). 

(3) Four groups of workers potentially affected by cross-border membership can be distinguished:

· Posted workers

· Workers moving from one Member State to another remaining employed by companies of the same corporate group.

· Workers moving on their own initiative

· Workers who remain in the same country but are members of a pension scheme established in another country (these are not migrant workers)

(4) One type of cross-border membership would be the continued membership in the previous home country pension scheme. This is allowed under directive 98/49 for posted workers who are exempted from compulsory membership in any compulsory occupational pension scheme of the host country. However, this exemption applies only for a limited period of time in accordance with regulation 1408/71 and supposes a single posted assignment from the original "home state" company. A second type of cross-border membership, not yet implemented, is membership in a specific European institution for occupational retirement provision (EIORP as proposed by the EFRP).

2.2 Objectives

(1) Posted workers and workers moving temporarily from one Member State to another while remaining employed by companies of the same corporate group should have the possibility to remain in their home country pension scheme. However, it may be difficult to define the precise conditions under which this form of cross-border membership should be made possible.

(2) While cross-border membership should be made available more easily to migrant workers, it should be ensured that this does not undermine national social security legislation or collective agreements foreseeing compulsory membership in occupational pension schemes in the country of employment.

(3) The creation of EIORPs (European Institutions for Occupational Pension Provision, as proposed by EFRP) is to be welcomed. Although the primary aim of this is not to remove obstacles to mobility, it should be designed in such a way that international mobility within the company or group of companies covered by the EIORP is possible without losses of pension rights (mutual recognition of periods in different national sections of the EIORP for vesting purposes, no need for transfers, no interruptions of membership). 

(4) EIORPs could not only be useful for international companies, but also for international sector-wide pension schemes if social partners can reach an agreement. Examples of sectors that might benefit most could be construction and tourism.

2.3 Overcoming the obstacles

(1) Clearly the main obstacle to cross-border membership is taxation. Compulsory membership in an occupational pension scheme of the host country can also be a problem; in this case, cross-border membership would lead to double coverage. 

(2) In the case of EIORPs, there would be different national sections which would comply with each country's labour and tax laws. 

(3) Once the proposal for a directive on IORPs has come into force, supervisory regimes and prudential standards will have to be mutually recognised and it should no longer be possible to refuse tax advantages for contributions paid to an IORP.

(4) However, there may still be a problem of sharing the costs and benefits of a tax regime between different countries (a country granting favourable tax status for contributions might expect to be able to tax benefits). Harmonisation of the tax model (EET or TEE) is unlikely, but there should be determined efforts to establish a cooperation among tax authorities that will make it possible to remove discriminations against contributions to foreign pension schemes. 

(5) As a first step, there could be an overview of existing bilateral tax treaties and their practical application. This should show which countries have dealt with issues of pension taxation (contributions, benefits, transfers) and help identify examples of good practice that could be promoted at EU level.

(6) Before proposing new measures for posted workers, an evaluation of the implemention of directive 98/49 should be carried out. 

(7) It would be interesting to explore the possibility of passive cross-border membership (i.e. without payment of contributions) for longer working periods abroad so that a return to the country of origin and to the status of active membership becomes possible without loss of pension rights. 

(8) Cooperation between national authorities may also need to be improved in order to guarantee not only an effective supervision of IORPs and a fair tax treatment, but also the enforcement of one country's court rulings concerning a pension scheme established in another country.

Proposals For further work in the framework of the pensions Forum

(1) A small working group should be set up to define more specifically the objectives and content of a possible collective agreement or directive relating to

· the acquisition and preservation of supplementary pension rights; 

· the transferability of supplementary pension rights, and 

· cross-border membership. 

This working group should be composed of representatives of the social partners and representatives of interested pension institutions.

(2) The present paper should be sent to the sectoral social dialogue committees who should examine whether they could reach or promote agreements for workers of a particular sector or profession on 

· the mutual recognition of membership periods for the purpose of fulfilling vesting/waiting requirements

· transfer arrangements between supplementary pension schemes

· cross-border membership

(3) Presentations on various options for facilitating transfers (based on the work of EAPSPI and GCAACE as well as on best practice in the Member States) should be made to the Forum. Decisions on further work should be taken on this basis.

(4) Concerning taxation, TAXUD should present the current state of play of its work to the Forum. Furthermore, the possibility of a systematic survey of different types of pension taxation (contributions, investment income, transfers, benefits) and how they would be applied to cross-border situations (bilateral tax treaties) should be discussed.
(5) The Member states should be asked to report on the implementation of directive 98/49 to the next Pensions Forum.

(6) The operation of aggregation of periods (in line with regulation 1408) in the context of occupational pension schemes should be presented at the next Forum meeting (based on the experience of Switzerland).

(7) A working group could be set up to promote a pilot project along the lines of EFRP's proposal for a European institution for occupational retirement provision. This group could particularly focus on tax and supervision issues and should involve representatives from interested Member States and institutions.

� Council Directive of 14 February 1977 on the approximation of the laws of the Member States relating to the safeguarding of employees' rights in the event of transfers of undertakings, businesses or parts of businesses or undertakings (77/187/EEC).


� Council Directive of 20 October 1980 on the approximation of the laws of the Member States relating to the protection of employees in the event of insolvency of their employer (80/987/EEC).


� Proposal for a directive of the European Parliament and of the Council on the activities of institutions for occupational retirement provision (COM(2000) 507 final)
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